UNIVERSITY OF NEW ENGLAND 


University of NAME: 
New England : 
STUDENT NUMBER: 


UNIT CODE: LAW321 

PAPER TITLE: Conveyancing 

PAPER NUMBER: First and Only 

DATE: Wednesday 24 May 2017 TIME: 9:15 AM TO 11:30 AM 
TIME ALLOWED: 2 hours and 15 minutes 

NUMBER OF PAGES IN PAPER: _ SEVEN (7) 

NUMBER OF QUESTIONS ON PAPER: _ THIRTEEN (13) 

NUMBER OF QUESTIONS TO BE ANSWERED: THIRTEEN (13) 


STATIONERY [a 6 PAGE ANSWER BOOKS 0 GENERAL PURPOSE ANSWER SHEET 
PER 


CANDIDATE: | 0 GRAPH PAPER SHEETS ) 0 GEOLOGY SAMPLES 


OTHER AIDS REQUIRED: NONE 


CALCULATORS: NOT PERMITTED 


TEXTBOOKS OR NOTES: THIS IS AN OPEN BOOK EXAMINATION. ANY HARDCOPY 
MATERIALS OTHER THAN UNE LIBRARY BOOKS ARE PERMITTED. 


INSTRUCTIONS FOR CANDIDATES: 
e Candidates MAY NOT start writing until instructed to do so by the supervisor 


e Please pay attention to the announcements and read all instructions carefully before 
commencing the paper 


e Candidates MUST write their name and student number on the top of this page 
e Part A: - Answer ALL NINE (9) questions. This Part is worth a total of 20 marks 
e Part B: - Answer ALL FOUR (4) questions. This Part is worth a total of 40 marks 


e Reference to the Contract is the Contract for the sale and purchase of land - 2016 
edition published by the Law Society of NSW and the Real Estate Institute of NSW 


e Reference to the HCA is the High Court of Australia; Cases from the Key Case List 
do not have citations 


e This examination paper MUST BE HANDED IN along with all supplied stationery 
Failure to do so will result in the cancellation of all marks for this examination 


REMEMBER TO WRITE YOUR NAME AND STUDENT NUMBER AT THE TOP OF THIS PAGE 


THE UNIVERSITY CONSIDERS IMPROPER CONDUCT IN EXAMINATIONS TO BE A SERIOUS OFFENCE. 
PENALTIES FOR CHEATING ARE EXCLUSION FROM THE UNIVERSITY FOR ONE YEAR AND/OR CANCELLATION 
OF ANY CREDIT RECEIVED IN THE EXAMINATION FOR THAT UNIT. 


LAW321, Trimester 1 2017 


PART A - SHORT ANSWERS (20 MARKS) 


Question 1 (2 marks) 


a) There are three words conveyancing and property lawyers advise their clients to 


oO 
~~ 


i2) 
~~ 


= 


endorse on a written memorandum so as not to create a contract for sale of land. The 
words arise out of the key case of Masters v Cameron. What are the three words? 


Fullager J in the key case of Hall v Busst is credited with identifying the three 
essential elements of a contract for sale of land. What are those three essential 
elements, also known as ‘the three Ps’? 


On the front page of the Contract the words ‘VACANT POSSESSION’, ‘HOUSE’, 
‘JOINT TENANTS’ and various other words appear in block capitals. 
What clause in the Contract applies to these block capital words? 


In the heavy black bordered box on the front page of the contract are the words: ‘A 
real estate agent is permitted by /egis/ation to fill up the items in this box in a sale of 
residential property’ 

What section of what legislation applies to this? 


Question 2 (2 marks) 


a) 


oO 
~~ 


2) 
~~ 


er 


When an exchange of contracts occurs, some commentators have said there is not as 
such an offer and acceptance; others have said that during the ‘ceremony’ of 
exchange, there is a simultaneous offer and acceptance. 

True or false? 

In s 54A(1) of the Conveyancing Act 1919 (NSW), and ins 4 Statute of Frauds1677 
(UK), the key words are ‘...signed by the party to be charged...’ 

True or false? 

Fullager J in Hall v Busst identifies the three essentials to a contract for sale of land. 
What does P W Young identify as a fourth essential? 

In the key case of Regent v Miller, there was an oral agreement to sell a house 
property. Yet, the HCA held that this was an enforceable contract. 

True or false? 


Question 3 (2 marks) 


a) 


oO 
~~ 


There are six (6) features of an option agreement. One of them is that you cannot 
protect an option with a caveat. 

True or false? 

In the key case of Kavia Holdings Pty Ltd v Suntrack Holdings Pty Ltd, Pembroke J 
had to determine whether there was a valid exercise of an option by way of e-mail. 
The e-mail included the optionee sender’s name. The name and address of the 
sender were readily available and rapidly verifiable. Nevertheless, Pembroke J found 
this did not amount to ‘signing’ as the option agreement required. 

True or false? 


Part A Question 3 continued on page 3 
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c) In respect of an auction contract, the corrected 2017 College of Law Practice Papers 
recommend adding a special condition based on a section of the Property Stock and 
Business Agents Act 2002 (NSW) and a number of clauses of the Property Stock and 
Business Agents Regulation 2010 (NSW). 

What are the section and clauses? 


In the key case of Laybutt v Amoco Australia Pty Ltd the HCA highlighted that 
between the date of death and the grant of probate, a deceased’s estate vests in the 
Public Trustee. The court saw this as critical in its finding that Amoco had not 
properly exercised its option to buy. What is the section of what current legislation that 
enacts this same provision today? 


= 


Question 4 (2 marks) 


a) The essence of a requisition on title is that it is an assertion that the purchaser’s 
solicitor makes to the vendor’s solicitor. 
True or false? 


In the key case of Dormer v Solo Investments Pty Ltd, Holland J found for the 
purchaser. The vendor had not disclosed a proposed natural gas pipeline which 
might pass over the subject land. His Honour found it was ‘...a presently existing 
latent defect in title...’ 

True or false? 


oO 
~~ 


c) The Contract requires the vendor’s abstract of title to start with a good root of title at 
least 40 years old. 
True or false? 


= 


In the key case of Crowe v Rindock Pty Ltd, Windeyer J approved ‘not to the vendor’s 
knowledge’ as a reply to a requisition on title. 
True or false? 


Question 5 (2 marks) 


a) Based on the key case of Gateway Development P/L v Grech ands 53 of the 
Conveyancing Act 1919 (NSW), the six point basis of a good root of title in NSW is as 
follows: 

i) Atleast 30 year old disposition of land 

ii) Dealing with or proving on its face 

iii) Without extrinsic evidence 

iv) Ownership of whole legal and equitable estate 

v) Identifiable description of the property 

vi) Showing nothing to cast any doubt upon the title of disposing parties 
True or false? 


b) What advice would a prudent conveyancing lawyer give to a vendor in respect of 
paragraph 8 in the WARNINGS box on p2 of the contract? 
c) What are the two key words of the Rule in Flight v Booth? 


Part A Question 5 continued on page 4 


d) 
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Clause 6 of the Contract reflects the modern day position in relation to the Rule in 
Flight v Booth. According to Peter Butt, cl 6 of the Contract ‘...merely allows the 
purchaser to claim compensation for an error or misdescription. It does not purport to 
preclude the purchaser from ‘annulling’ the contract for error or misdescription’ 

True or false? 


Question 6 (2 marks) 


a) 
b) 


For what is the key case Jampco Pty Ltd v Cameron authority? 

Which heading to a section of the Conveyancing Act 1919 (NSW) provides that there 
will be ‘No rescission by the vendor on purchaser’s objections etc until the purchaser 
has reasonable opportunity to waive objections etc’? 

What is an exception to this? 

Does the contract provide for this? If so, what clause? 


Question 7 (2 marks) 


a) 


The following are the four important and still current conveyancing practice points that 

arise from the key case of Eighth SRU P/L v Merity : 

(i) Always get instructions on what the real estate agent said to client purchaser(s) 

(ii) Merity was a solicitor who acted for himself as purchaser until after exchange 
of contracts; as such he was an exemplar of the adage — ‘he who acts for him 
or herself has a fool for client’ 

(iii) Always get a pest inspection report before exchange of contracts 

(iv) Special (disclaimer) conditions that say words to the effect of: ‘The purchaser 
acknowledges that he/she is purchasing the property in its present condition 
and state...shall make no objection, requisition or claim for compensation...’ are 
effective; otherwise how else can vendors protect themselves? (Young J) 


True or false? 


From the unit Glossary, what do the following stand for: 
CA 

PSBAA 

PSBAR 


From the unit Glossary there is the following definition: 

Liquidated damages are a sum of money payable to secure performance of a 
contractual term, a sum extracted in terrorem which bears little or no resemblance to 
the true loss sustained. 

True or false? 


Part A Question 7 continued on page 5 


d) 
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Tony Cahill, a senior conveyancing lawyer, opines that the three essential functions of 
a deposit are: 

(i) It's an earnest. 

(ii) It's a security for performance by the purchaser. 

(iii) It's part of the price. 


True or false? 


Question 8 (2 marks) 


a) 


oO 
~~ 


2) 
~~ 


= 


‘on completion this clause will enure’ means that the clause will continue to be 
operative after settlement of the contract. 
True or false? 


The key case of Black v Garnock led to ‘the department of lands amending its form of 
caveat by the addition of a new prohibited section (item 7, schedule 2)’. 
True or false? 


At what stage of the conveyancing process does Black become relevant? 


‘Breach by a vendor of its duty of reasonable care entitles the purchaser to a 
reduction in the purchase price.’ The key case of King v Poggioli is authority for this 
proposition. 

True or false? 


Question 9 (4 marks) 


a) 


2) 
~~ 


‘Dodgy estate agent gaoled for trust account fraud’ is the heading of a NSW Fair 
Trading Media release Of 25 January 2017. 
What was the legislation which lead to the gaoling of the estate agent? 


‘UK tops list of foreign investments in Australian farmland. China owns 0.5 per cent’ 

is the lead in an ABC news report dated 07 September 2016. 

(i) What is the clause in the Contract that relates to this report? 

(ii) | Whatis the relevant section in what legislation that relates to approving foreign 
purchasers purchasing land in Australia? 

On page 180 of HE WHO MUST BE OBEID, (Random House, 2014), Kate 

McClymont and Linton Besser correctly outline in lay language the manner in which 

Mr Obeid could use option agreements to his commercial advantage: 

‘...And no one is any the wiser...’ 

True or false? 


‘Conveyancers rely on Skype to verify buyers’ identities’ is the lead in an AFR report 
on Monday 23 July 2016, page 3 

The report refers to overseas buyers who cannot get to an Australian consulate to 
verify their identity. In those exceptional cases, the report says it is acceptable for the 
buyer to Skype their Australian solicitor. They can then hold up their passport to their 
screen for a screenshot. 

True or false? 


Part B commences on page 6 
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PART B —- LONG ANSWERS (40 MARKS) 


Question 10 (10 marks) 

There are two High Court of Australia cases on the key case list. They both are regarding 
the formation of a contract for sale of land. Both cases involved widows. In both cases the 
HCA found against the widows. 


a) 
b) 


Cc) 


Identify the two cases and briefly outline the facts and conveyancing issues in the 
cases (3 marks) 
Explain how the widow in the earlier case could have avoided the ruling against her; 
give your reasoning (3 marks) 
Contrast the above with and identify another case in the key case list where the 
court turned its attention to the clause below. 

6. If required by the vendor/s I/we shall execute a further agreement to be 

prepared at my cost by his appointed solicitors containing the foregoing 

and such other covenants and conditions as they may reasonably require. 
The court was determining whether there was ‘...a valid binding contract...’: 
What was the reasoning of Gibbs J? (4 marks) 


Question 11 (10 marks) 


a) 


Assume that you are a recently arrived graduate lawyer working at a shopfront 
practice in Trumptown, western NSW. 
You act for Mr and Mrs Bushwacker who are the out-of-town purchasers in a 
Contract. The house is in town. The vendor is a deceased estate. The real 
estate agent who sold the property to your clients is Mr S L Y Kaynine, from 
Sydney. You are preparing the contract for completion. 
Meanwhile, your clients have discovered since exchange of contracts that a 
gruesome crime took place in the subject premises while the vendor family owned 
it. Late one night, Mr Bushwacker rings you in an agitated state and says: 
‘The agent must have known about this history. But he made no mention of the 
prowler and the two murders when we inspected the property. My wife is “freaking 
out”. We want to withdraw from the contract and get our 10% deposit back’. 
He then goes on to say: 
‘My mates in the pub earlier tonight reminded me of the old legal saying that says 
caveat emptor - let the buyer beware. One bloke even told me that it’s a contract 
to sell the land, not the house. So, complaining about the house history is 
pointless. He went on to say that we had no chance of getting out of the contract 
and recovering our deposit’. 

(i) Advise Mr and Mrs Bushwacker as to the prospects of success in their 

quest for recovery of their deposit and release from the contract 
(ii) Advise what action, if any, does Mr Kaynine face? 


In your advice, you need to identify relevant key case law, whether you can 
distinguish it, and relevant legislation, if any. (5 marks) 


Part B Question 11 continued on page 7 
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b) Assume you are still a new graduate lawyer practising in Trumptown. The local 
Rotary Services Club has invited you to give a presentation at their next meeting. 
The topic they have chosen is eConveyancing. 

(i) They would particularly like you to explain to them the acronyms like, PEXA, 
ECG, NECS, and ARNECC. 

(ii) They would also like you to give them an analysis of the risks and benefits 
of using electronics to convey land. 

(iii) AS business people, they’d like to know what you as a new graduate lawyer 
think about this development in conveyancing practice. 


Using bullet points, compile some notes on what you would like to say in respect 
of the above three areas. 
(5 marks) 


Question 12 (10 marks) 


Lord Wilberforce stated in the House of Lords in the key case of Johnson v Agnew at 888: 
‘One would think that the law as to so typical a set of facts would be both simple and clear’. 


a) Briefly outline using bullet points the ‘so typical a set of facts’ to which Lord 
Wilberforce refers and why he was so seemingly perplexed. (2 marks) 


b) Identify and briefly outline the ‘uncontroversial propositions’ that Lord Wilberforce sets 
out in his judgment. (2 marks) 


c) Identify the remedies open to vendors in the contract who might find themselves in 
the same situation today as the vendors in Johnson v Agnew, identifying the relevant 
clause/s in the contract. (3 marks) 


d) Outline and discuss briefly at least two relevant key cases in this area of law. (3 
marks) 


Question 13 (10 marks) 


a) Analyse the key case of Cociocco v ANZ Banking Group Ltd, in respect of the 
non-statutory issues only, in the following way: 
Relevant facts 
e Issue(s) 
e Decision 
e Relevance to conveyancing lawyers 
(5 marks) 


b) Analyse the key case of Luxford v Sidhu in the following way: 
e Relevant facts 
e Issue(s) 
e Decision 
e Relevance to conveyancing lawyers 
(5 marks) 
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